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November 8, 1999

Ian Kooistra
Department of Human Services
Health Care
444Hayette Road
st. Paul, MN 55155-3852

RE: Draft Consumer Support Grrnt Demonstration Project

Dear ltfs. Kooistra:

I am writing to comment on the Department of Human Semices' draft Consnrmer Support
DemonstrationProject $ I I l5 waiver request. Our office represents p€Gotls with disabilities scross
the State ofMnnesota We were instrumental in drafting urd purzuingthe state legislative change
for the Consusrer Support Grant Program during the 1999 legislative sessioo Our clients needed trro
changes in the state-firnded Consumer Support Grant Program: a) expand eligibility to include
Aritigs who pay a parental fee for lvledical Assistance coverage for their children with significant
disabilities 

"tta 
Ul piovide ac€ess to the federat funds used for services which could be'cashed out"

underthe Consr.rmer Suppon Crrant (CSG) Program. Based upon our involvement inthe legislative
change and the other staiutory provisions, we beiieve that trle Department's draft tiail"a req'.lest is
ou"tty restrictive in a number ofkey areas. On behalfofour clients with disabilities' we urge that the
following changes be nrade to the draft waiver request:

l. Eligible proiect participfnts.3.2. paee 7.

We strongly object to limiting the eligibility for this program beyond the limits
ctrnently io rtatut.. In partiorlar, adults unable to direcl their own care ufto have
another family member, legal representative or other urthorizd representative_who
can purchase and arrange supports are eligible for the Constrmer Support- Grant
progranl Mnn. Stat. g ZSO.+iO, SuM. 3(a)(2). There is no basis on wtrich the
Dep-artment can limit this gtorp to those who are livirg with a sPouse who.will
manage their care. This 

-limitation 
discriminates against adults with cognitive

impairment, brain injury and mental illness based on marital status.
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2.

The exclusion ofunmarried adults who are unable to direct their own care, flies in the
face ofstrong state policy to assist families to care for their disabld members at home
as long as possible. If the current eligibility limitations are approved a family wtto
uses the Conzumer Support Crrant Dernonstration Project to care for their child would
have atotal disruption of services when that child turns 18 years old. This eligibility
limitation does not square with the long waiting list for home and community
waivered sewices for those with mental retardation or related conditions, the fact that
special education services are provided to 4ge 2l anri the fact ihat Mnnesota is
orperiencing a very serious work force shortage for direct ca.re stafr, including
personal care assistants. Wth these factors in mind, we urge that the eligibility
criteria be changed to eliminate the requirement of living with a spouse for adults
unable to direct and purchase their own carg and instead follow the statutory
language for adults unable to direct and purchase their own care.

Persons recgivins sewices through a 1915(cl w3iver.3.21. p4ge 7.

We disagree that persons receiving home and community-based services through a
g l9l 5(c) waiver should be ineligible for the Consumer Support Grurt Demonstration
Project. Our state statute governing this program simply prohibits persons from
participating in both the home and community-based waiver program urd the
Consnrmer Support Crrant Demonstration Project conanrrently. The waiver request
should be clarified to state that persons may "cash-in" their home and community
waivered services in order to participate in the Consumer Support Crrant
Demonstration Project,

Manlsed care progrlms.3.22. paee 7.

The description of managed csre programs does not include the Demonstration
Project for Persons with Disabilities which is scheduled to begin rnandatory
enrollment in trro areas ofthe state fune l, 2000. Because individuals in these areas
will not have a choice of enrolling in managed care, we believe it is unfair to exclude
them from participation in the Consumer Support Grant Demonstration Prqiect.
While we understand that the demonstration site.s hope to offer an array of flo<ible
services, we believe that the Consumer Support Grant Demonstration Project should
be an option for persons with disabilities who are required to enroll in managed care
under the Demonstration Projwt for Persons with Disabilities.

3.
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1. People with MA spend downs.3.23. oase 7.

We disagreethat persons eligible forMedical Assistancewithamonttrlyspend down
should be excluded from erut[ment in the Consrrmer Support Grant Demonstration
Project. It strould be possible to calculate the grurt amount from services used or
projectcd.

Participating counties. 3.31. prge 8.

We see no stautory justification for limiting the number of counties participating in
the Conzumer Support Grant Demonstration Project to 24. Gven the serious staff
shortage across thC state, we urge that all counties have the option of participating in
the Consumer Support Grant Demonstration Project.

Pailicipating consumers. 3.32. page t.

firis project should not be limited to 500 con$rmetrs, nor should the new and
continuing UeAicaid recipient limitations remain in thewaiverrequ.tt. Thi! program
should bJ as open and flexible as possible. Gven the fact that participation in the
state program is so low (3a participants from 8 counties), there is no reason to set an
aOitrary limit ofconsumers. Because the costs in the program will be no gr€ater than
would have otherwise been spent and individuats are having a very difrcult time
obtaining services, the fiscal control on the program is sufficient without limiting the
number of participrnts. This @rnrnent assumes that DHS is not seeking to build up
the state UuAget zurplus on the backs of persons with disabilities and the frail elderly
wtro are eligible for services, but cannot obtain theur due to the elctreme direct care
staffshortage.

Services eligiblc for cesh-out 3.4. pagc 9.

The state statute governing this program does not limit castr-out services to home
health aide and personal care services. The statute is inclusive in terms of the
programs and services which can be'cashed out.' The language 8t Minn. Sry. $
256.476,Subd. l(l) refers to "alternatives to existing prograrrui and services, such as
the Developmental Disability Family Support Prograrn, the Alternative Care Prograrq
the personal care attendant services, home health aide services, and nursing !:itity
t r"i.rt; . . . .' Ttris language is repeated in Subdivision 5 with the same list of
programs preccded by the woids'zuCh as." The commonly understood meaning of
itt irtr *such as' is-that it offers examples but is not an exhaustive list. Therefore,
we urge that the demonstration project include all home and community-bas€d

6.

7.
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serviceg private duty nursing services and nursing facility and ICFMR services.
There is no statutory basis to restrict the request in the statutg unless the Department
can show that allowing nursing facility, ICF/MR or home and community waiver
recipients will renrlt in an increased cost to the state, Minn. Stat. $ 256.476, SuM.
3(di. It is difrcqlt to see how the cost to the state would be increased by allowing
pitso* to cash-out their facility services or waiver progams, since they are already
ising a partianlar arnourf of funds which can be then transfened over to the
Consumer Support Grant Demonstration Project.

pege 10.

The reduction by 20 percent of state and federal funds in order to assure budget
neutrality is not required by the Consumer Support Crfaot statute. The statute refers

only to 80 percent of non-federal funds, but clearly allows individuals with
'exceptional need'to obtain up to 100 percent ofthe non-federal dollarq Mnn. Stat.

E 256.476, Subd. 5(f). In additioq SubdMsion 7 of the statute requires that dl

federal funds made available go directly to "the responsible county agencies Co

Support Crrant fund.' In other words, the legislation does not provide for a savings
of-federal funds nor any use of the federal funds for state administration of the
program.

Service providers" 3.62. pagp 12.

The prohibition against payment of spouses, parents or legally responsible adults for

services urd zupports is contrary to the thrust of &e Connrmer Support Grant

Program. This piogram is meant to provide co$ilrmers with flodbility in arruuing

for services. For some, their only service options are farnily merrbers wiiling to

forqgo other paid employment or activities in order to care for their relative. It is

diffiiutt to understand why this state would want to prohibit nrch provision of

services in a time ofwork force shortage and direct care-staf crisis. If the concern
is the health and saf*y ofthe Consumer Support Grant participant, there are other
protections in the progrun to assure that the needs of tbe individual are met. The

n Os can onlybe used according to a plaq oversight will be provided by the county'
many ofthe individuals using this program will have a case manager. We also suggest
ttrat part of an individuafs pkr include serviceg activities and contacts with

individuats other than paid staffor family members on a regular basis, at least onc€ per

week or more ifneeded. With zuch oversight and involvement ofother agencies and

individuals, we believe that it is not necessary to prohibit payment of spouse, parents
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or legally resporsible adults. If there are neglect or abuse eonoerns, mandated
reporters are orrrently required under the Vulnerabte Adults or lvlaltreatment of
Minors Act to make zuch reports to the county for investigation.

10. Budqet neutrality. 5.1. page 29.

The limitation of grants to 80 percent of the projected per Person costs is not
consistent with the governing statute. As described in number 7 aborre, the statute
allows individuals to get up to 100 perc€nt in the state funds for services *cashed-out"

and the language on federal funds requires that all ofthe federal funds be turned over
to the county for the Consumer Support Grant Fund. The amount reserved for
administration in the waiver request is excessive. While we understand that there will
be some stste costs in managing the fiscal data to determine how much money is
transfened to the county for this prograrn, we believe that county case management
and county Medical Assistance administrative funding strould cover the county's costs
for administering the program. There is no provision in the statute to cash-out county
administrativefundsorcounty cas€ management, wbichwill continueto be available.
The only reference to case management in the statute is found in Subdivision a(g)
*reimbursable costs shall not include costs for resour@s already available, nrch as
special education classes, daytraining urd habilitation, crsc manrgcmenf and other
services to which the person is entitled" medical costs covered by insrrance or other
health progm.ns, or other resour@s usrally available at no cost to the Person or the
persofs family.' The individual planning oversight, monitoring and protection
activities needed for the Consumer Support Crrant Program are similar, if not the
same, whether the person is participating in the Consrmer Support Crrant Prograrq
a home and community waiver Program or ldA home care services.

WeurgetheDepartment to changethewaiverrequest and allow all available federsl
funds to Ue useO-Or sewices for ine"iCuat participants. One-halfthe savings of state
dollars (up to 20 percent ofthe non-federal share) can be split benreen the state and
the county to handle any new fiscal tracking monitoring and protection activities
required by this progras" Both the county and the state can continue to accGtt
MedicalAssisturceadministrativefundsforallMedicatAssistanceeligibleparticipants
using the Conzumer Support Grant Program. In addition, case management senvices
can be used by the county to individually monitor participants who are eligible for
case man4gement senices.

The tern budget netrtrality does not require a. savings for the state or fideral
governmurt. Our state statute does not require a 20 percent savings either. The
statutoryprovision on savings, Mnn. Stat. $ 256.476, SuM. 5(f), requires that one-
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half ofan arnount up to 20 percent ofthe non-federal share be returned. Gven that
the commissioner has approved ofgrants above 80 percent ofnon-federal funds, the
savings required by statute is less than 10 percent ofthe non-federal share ofservices
'cashed out.' Gventhedifficultcircumstancesformanypotential ConsumerSupport
Crraot Program participants due to dirst care staff strortages, we urge that the
Department madmize the service dollars and minimize the administrative costs and
savings anrount.

Thank yor for the opportunity to reco;nmend changes to the draft w.aiver request.

Sincerely,

fuine L. Henry
Attorney at Law

ALH:nb

bcc: Colleen l.rieck, P.h.D.
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